BBICLIII APBUTPAXHbBIN CY/
POCCHUICKOU ®EJIEPALIUNA

IIpe3unuym Briciuero Apourpaxuoro Cyna
Poccuiickoit ®eaepanuu

Mocksa 13 HOoABPA 2008 r.

HHOOPMALIMOHHOE ITMCBMO
Ne 265

00630p cyaeOHOM MPaKTUKH IO HEKOTOPEIM BOIIpOCcaM, CBA3aHHEBIM C

HCTpGGOBaHHeM HMYIIECTBa U3 YYXKOI'0 HE3AKOHHOT'C BIIa/ICHHUA

IIpesnauym Bricmero Apbutpaxnoro Cyaa Poccuiickoii Deaepaliin
paccMoTpen  O030p cynebHON MNpPakTHKH IO HEKOTOPBIM  BOIIpOCaM,
CBSI3AHHBIM C UCTPeOOBaHUEM UMYILIECTBA U3 HYXKOTO HE3aKOHHOTO BIaJieHHUs,
M B COOTBETCTBHH CO cTated 16 MenepalbHOr0 KOHCTUTYLUOHHOrO 3aKOHa
«06 apOurpaxuex cygax B Poccuiickoii ®eaepauuu» WHQOPMHPYET

apOUTpaXkHBIE CY/JbI O BEIPA0OTAaHHBIX PEKOMEHIALINAX,

IIpunoxenue: 00630p Ha 24 nucTax.

Ilpencenatens
Bricmiero Apbutpaxnoro Cyna
Poccuiickoit @epepanuu A.A. UBanos






O63op cyaeGHO# NpaKTHKH
MO HeKOTOPLIM BONPOCaM, CBAIAHHBIM ¢ HCTPeGOBaHMEM HMYIIECTBA
M3 YYKOI'0 He3aKOHHOTO BJIAJEHHS

1. Ecium  uMno, nmnepejaBmiee WMYmECTBO BO  HCHOJHEHHE
HeReHCTBHTEIbHOH CReJikH, o6paTuTes ¢ TpeGoBaHHeM O ero BOIBpaTe H3
HYXKOro He3aKOHHOTO BJIAJeHHSl [PYroH cTOpPOHbLI CAEJKH HA OCHOBAHHH
craTe 301 T'paxaanckoro kopekca Poccmiickoii  ®enepanuu, cyn
OTKA3bIBAET B YAOB/JCTBOPEHHH HCKA.

OOb1ecTBOM € OrpaHHMYEHHOM OTBETCTBEHHOCTRIO  (NPOJaBUOM) W
aKIMOHEPHBIM 0OIeCTBOM (IOKyTIATeleM) 3aKITIOYEH U UCTIONHEH JOTOBOP KYTUTH-
MPOOaXH HEXMILIX NOMemeHuA. MCXO0Md M3 HHMYTOXKHOCTH 3TOr0 JIOTOBOpA,
00IIECTBO ¢ OTPAHUYEHHOH OTBETCTBEHHOCTBIO 0BPATHAOCE B apGUTPAXHBIH CYA ¢
MCKOBBIM 33sBJICHHEM K aKLHOHEPHOMY OOINECTBY 00 HCTpeGOBAHHM M3 ero
HE3aKOHHOTO BIIa[ICHUS [IepelaHHBIX BO UCTIOMHEHUE J0TOBOPA IIOMEILEHHA,

Ha cragum noarotoky Jnena K cyleGHOMY pa3bupaTeNbCTBY B
NpeXBapUTEIbHOM Cy/ne0HOM 3acelaHHM CyHA, ONpe/ieNIUB XapakTep CHOPHOTO
NPaBOOTHOIICHHS, IPEANIarall pacCMaTpUBaTh 3asBIEHUE HCTIA Kak TpeGoBaHue o
TIPUMEHEHHU TOCIEACTBUI HEASHCTBMTENBHOCTH HHYTOXHON CHENKH ITyTeM
BO3BpaTa CTOPOHAMU JAPYT APYIY BCEro IOJYYEHHOrO IO clenke (MYHKT 2 CTAThH
167 I'paxk nanckoro xoziexca Poceuiickoit @epepaunn (nanee — I'K PD)). Ucren He
COTJIACHIICA C 3THM U HACTAWBAJ Ha KBaNM(QHMKALHUK 3asSBIEHHOTO WM TpeGoBaHUsA
KaK BUHJIHKalHOHHOTO M pacCMOTPEHHUH €TI0 Ha ocHOBaHuu ctathi 301 T'K PO,

PaccmaTpHBas TpeOoBaHue MO CYILECTBY, CY/ COTTIACHIICS ¢ MHEHUEM HCTIIA
OTHOCUTEIBbHO HMYTOXHOCTH CIIOPHOIO J0rOBOPA, OJHAKO B Y/AOBIETBOPEHHM
MCKa 0TKa3aj, COCNMABIIHCE HA TO, YTO UCTLOM, TIPEXBSIBUBIIMM BHHIMKALUOHHOE
TpeboBanue, a He TpeGoBaHHe O BO3BPATe KAXK/IOH U3 CTOPOH BCEro MOJIy4eHHOTO
[0 HEACUCTBUTENLHOW cpaenke, H30paH HeHagneXaimuii cmooco®  3amuThl
HapyLIEHHOTO IIpaBa.

Cya anennsuMoHHOW HHCTaHLMM, OTMEHsS pelleHHe Cyja IepBoi

HHCTaHUMH ¥ YJOBJIETBOPss MCKOBoe TpeboBaHMe, ykaszanr: caM mo cebe (hakt



UCTIONB30BAHUS KCTUOM Takoro cnocoba 3allliThl KaK BUHAWKALMOHHBIN HCK He
MOXeT OBITh OCHOBRHHMEM IJis OTKa3a €My B 3allliTe NpaBa, TdK XaK SABIAETCH
pe3yIpTaToOM C¢BOOOJHOIO BEIOOpa UM cnocofa 3alIMTHl HApyIIEHHOrO MNpapa.
CynoM YCTaHOBJIEHO, YTO Ha MOMEHT PacCMOTPEHHs CIIOpa HCTEIl SBJIICH
COOCTBEHHHKOM CHIOPHBIX TNOMEIIEHHH, a OTBETYHMK He 00najan TpaBaMH,
MO3BOJISIIOLIHMH €MY BIQJIETh U TTONB30BATHCST UMH.

IIpn 3TOM Cyl anennslMOHHOW MHCTAHHIUM HE COMJIACHICH ¢ JIOBOJAMH
OTBETYMKA O HAPYIICHUU B JIAHHOM Cllydae YAORIETBOPEHUEM BHHIUKAIHOHHOTO
vcka mpaswia nyHkra 2 craten 167 T'K P®, npuBoasinem kK opHOCTOpOHHEH
pectutynud. Ilo MHeEHUIO cyna, y OTBETYHKA HMEETCA BO3IMOXHOCTH
BOCCTAHOBJICHHS CBOEro IpaBa TNyTeM MpPEABABICHAA HCKAa O B3LICKAHWUU
HEOCHOBATENBHOTO oforaleHus B pa3Mepe ACHEXHBIX CPEACTB, NMEPEYHCIEHHEIX
MM B Ka4ECTBE OIUIATHI 33 CIIOPHOE UMYLLIECTBO MO HENEHCTBUTENILHOM CENKe.

Cyn xaccalMOHHOU MHCTaHIMU MOCTAaHOBIEHHE CyJa aleNIAUOHHON
MHCTaHIAHM OTMEHMJ, OCTaBWJI B CWIe pelleHHe CYJa IMEepPROH HHCTaHLHUU 110
CIEYIOIUMM OCHOBaHHSIM.

Kax ycTaHOBNEHO CyAamMM, CTOPOHB! COBEPIINNM M HCIIOJHIIA HUYTOXKHYIO
caenky. BosBpauieHHMe Kaxaod M3 CTOPOH  BCEro IONYyYEHHOro IO
HEJEHCTBUTENBHON CJIENIKE OCYIUECTBIACTCA B NOpsSAKe, IIPedyCMOTPEHHOM
nyHkToM 2 ctaTbd 167 I'K P®, cornacHo KOTOpPOMY BO3BpalllCHHE MOIYUYESHHOIO
HOCHUT JBYCTOPOHHMH XapakTep. OJTO O3Ha4aeT, 4TO peleHHe cyAa To
TpeOOBaHUIO, 3asABIEHHOMY B COOTBETCTBHH ¢ IyHKTOM 2 crateu 167 I'K PO,
JIOJDKHO pa3pemarh BOmpoc 06 00s13aHHOCTH KaXXAOH W3 CTOPOH BEpHYThH BCe
TOIy9eHHOE 110 cAeliKe. BBUAY TOTO, 4TO 3aKOHOM IIPEelyCMOTPEHEI ClIEIUaNbHEIE
NOCNEACTBUST  HEASHCTBUTEIBFHOCTH  CAENOK, IpaBuia o0 wuctpeboBanuu
HUMYILECTBA U3 UYXOro HezakoHHoro BiuajgeHus (crated 301, 302 'K P®) «x
OTHOLLEHHAM CTOPOH IIPUMEHEHUIO HE TIoANeXKaT.

B nanHoM ciiyuae cyj KaccallMOHHON MHCTAHLMU HE YCMOTpeN HapylIeHHS

cydaMmu npasuna alzana sroporo nyHkra 2 ctath 166 'K P®, Tak xak ¢ yuetom



00CTOATENBLCTB Jiena (B YaCTHOCTH, CTOPOHBI HE CCBHUIANHCL HA BO3MOMKHOCTD
NPUMEHEHHS PECTUTYLMM M B Marepudanax Jeja He HMeNoCh JOCTATOYHO
JA0CKa3aTeNbCTB  JUIA  BBIBOJOB O MOPSOKE OpUMEHEHHs  [OCIeICTBHH
HeJIEHCTBUTENBHOCTH C/ETKH) CyJbl 0OOCHOBEHHO He NPMMEHHIH IOCIEACTBUA
HEJEHCTBUTENIEHOCTH HHYTOXHOTO JOrOBOpa KYILTH-TIPOJAXH HO COGCTBEHHOM

HHHHHATHUBE,

2. Ilpu paccemoTpenHn TpeGOBAHHA O INpHMEHEHHH NOCAEACTBHI
HEeHCTBHTEILHOCTH C1€JJKH, 3asiBJICHHOTO CTOPOHOM 3T0# c1e/ikH, NpaBKJIa

nyukra 1 cratbn 302 I'K P® ne npumensiiores.

KonkypcHBIR ynpasngrommii ofpaTuiacs B apOUTPaXHBIA CyA ¢ HCKOM K
WHAWBUAYATIBHOMY  NPEANPHHUMATENIO O  TPUMEHEHHH  MOCIEACTBUN
HEACHCTBUTENBHOCTH JIOrOBOpPa KYIUIM-MPOJAKH HEABMWKUMOIO0 HMYLIECTRa,
ABNAIONIET0Cd HUUTOXKHOU CeIKOMR.

Mexny  obmecTBoM ¢ OFpaHHYEHHOH  OTBETCTBEHHOCTHIO M
NpedNpUHUMATEIEM  3aKIKOYEeH  JOroBOP  KYINIU-TIPOJ@KH  HEJABHXHMOTO
nMymecTsa. O6A3aTe/1bCTBA CTOPOH MO JAHHOMY JIOTOBOPY HCNOJHEHBI, B EAuHOM
rOCYJapCTBEHHOM PEECTpe IpaB Ha HEeJBHKUMOE HMYILIECTBO M CJEIOK C HUM
(manee — EI'PII) 3apeructpypoBaHo npaBo coOCTBEHHOCTH HAa YKa3aHHOEe 3/jaHue
3a IpeAnprHUMareneM. BrnocneacTBum obLecTBO NMpU3HAHO OaHKPOTOM.

B oOocHoBanmMe HCKa KOHKYPCHBEIM  YIPaBJIAIOIIAM  YKa3aHO Ha
HUYTOXKHOCTh LOTOBOPa KYINIU-TPOAAKH, IOCKOJNBKY B MOMEHT OTYYXICHHS
HeABHKUMOTO UMYIIECTBA OHO HAXOAMIIOCH MO apeCTOM.

PeilleHreM cyjla NEPROH HHCTAHIIMU UCKOBOE TpeboBaHue YAOBNETBOPEHO.

[TocTaHoBieHMEM CyAa alelMALUOHHON MHCTAHLUM pelleHNEe OTMEHEHO, B
YIOBJIETBOPEHUH TPeOOBAHUS O NPUMEHEHUM IIOCNCCTBUH HeJeHCTBHTEILHOCTH
cienkd oTKazaHo. CyZ OTMETHN: HECMOTpPS Ha HEACHCTBUTENLHOCTH CHENKH,
TpeboBaHHE O BO3BpaTe UMYLIECTBA B JAHHOM Cliy4yae YJAOBIETBOPEeHO OHITH He

MOKET, IIOCKOJBKY OTBCTHHK JOKazan BO3ME3JHOCTE H HOﬁpOCOBeCTHOCTB
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nprobperenus (MyHKT 1 crateu 302 'K PO). Ilo MHeHuIO cy/a aNeiuIsIuoORHOM
MHCTaHIMK, B CHIy MpaBoBoi mosuuvu Koncrurynuonnoro Cyna Poccuiickoit
®enepaunyt, chopMynHpOBaHHOH B mocTaHORIEH!H 0T 21.04,2003 Ne 6-IT o geny
O MPOBEPKE KOHCTUTYMOHHOCTH IONIOKEeHHH MyHKTOB | u 2 crateu 167 I'K PO,
IpaBUiia O MOCIEACTBUSAX HENSWCTBUTENBHOCTH CHACNKH JOJIKHEI IPUMEHATECA B
HOPMAaTUBHOM €JIMHCTBE ¢ NNoNokKenuaMu ctateu 302 I'K PO.

Cyn XaccauvOHHOM HMHCTaHIMH MOCTAHOBJIEHHE CyAa AanelIalMOHHOMN
MHCTaHLMA OTMEHMII U OCTABHI B CHMJIE PEIUEHUE CY/a MEepBOH HHCTAHIKM BBUAY
cienytomiero. IIpyMeHenue mnoOCHeACTBHA HeAeHCTBUTENBLHOCTH CHENKH HE
CT4BUTCS B 3aBUCUMOCTE OT 00POCOBECTHOCTH CTOPOH Takoi cAeiku. B ciydae
IPEABABICHAN OJHOM CTOPOHON CIENKH K JOPYrod Wcka O TPUMEHEHHH
NIOCNEACTBUM HEAEHCTBUTENLHOCTH AAHHOM CHENKHM BO3PaXKEHHe OTBETUYHKA O €ro
100pOCOBECTHOCTH W BO3ME3JHOM XapaKkTepe NpUOOPETEHUs He MpensICTBYET
YIOBNETBOPEHHIO HCKA.

Kpome Toro, cya xaccaudOHHOM HHCTAaHIMM YKasaln Ha HeBepHoe
TOJIKOBAHHE CYAOM aMeIsLMOHHON HHCTAHLUM NO3ULMH KOHCTHTYIIMOHHOIO
Cyna Poccuiickoli @enepannu, H3INOXKEHHOH B NocTaHoBIeHUH oT 21.04.2003
Ne 6-T1. Onpenensis MoOCNeACTBHS TPOJAXH MMYHIECTBA JHLOM, HE HMEKOUIMM
npaBa Ha ero oTuyxjacHue, KoncturymmonHeli Cyn Poccuiickoit ®eneparym
OTMETHJI CISAYIOIIEE: «...MOCKONBKY A00pocoBecTHOE MPUOOPETEHHE B CMBICIHE
cratk 302 I'K Poccuiickoii ®epepanuu BO3MOXHO TONBKO TOrAa, KOTAa
MMYIIECTBO IIPHOOPETAETCS HE HEMOCPEACTBEHHO Yy COOCTBEHHHMKE, a y JIHIQ,
KOTOpO€ HEe MMENO MpaBa OTYYXKIATh 3TO HWMYLIECTBO, IIOCIEACTBHEM CHACIKH,
COBEPILEHHOW ¢ TAKUM HapyIECHHEM, SBISETCA HE ABYCTODOHHSS PECTUTYIMA, a
BO3BpAT UMYLIECTBA U3 HE3aKOHHOTO BIaACHUS (BUHIUKAINA)».

TaxuMm oOpasoM, B COOTBETCTBUH ¢ HA3BaHHBIM [IOCTAHOBJIEHHUEM
Koncrutyunonnoro Cyaa Poccufickoii ®epepaiu B ciydasx, Koraa cienka,
HallpaBieHHAs Ha OTYYXICHHE MMYIIECTBA, HE COOTBETCTBYET TpeGOBaHHAM

3aKOHA TOJIBKO B TOM, YTO COBCpIIICHA NTHIIOM, HC HMCBIIUM IIpaBa OTYYXKJIATE 3TO



UMYLIECTBO ¥ HE SABJISIOIUMMCA €ro COOCTBEHHHKOM, MpaBHNa MyHKTa 2 CTATBH
167 TK P® He npumMmensitorcs. B sToMm cnydae mpaea JiMia, CYMTalowero cebds
COOCTREHHHKOM CIOPHOTO HMMYINECTBA, MOJAJEXAT 3allliTe IIyTeM 3asBJICHUS
BUHIUKAIIMOHHOTO UCKA.

B paccMaTprUBacMOM xKe  fgene IMYLIECTBO npuodperanocs
HEMoCPeICTBEHHO y COOCTBEHHHMKA, a HE Y MHOTO JIMNA, TOITOMY CYA NEPBOM

VHCTaHLWH [IPaBOMEPHO NIPUMEHMI NTyHKT 2 ctathu 167 'K PO.

3. [Ipu paccmoTpenHn TpeboBaHNA JHIIA, ePpefABUIEro HMYIIECTBO MO
HeleCTBHTEIBHOMY JOIOBOPY apeHibl, O €ro BO3BpaTeé HA OCHOBAHHH
nynkra 2 ctatbH 167 I'K P® cya 000CHOBaHHO He CTaJI MCC/IEAOBATD NPABO
3TOr0 JIMLA HA CIOPHOE MMYLIEeCTBO.

'ocynapCTBEHHOE YHUTApHOE MpeAlpHATHE Ha OCHOBAHHH JOTOBOpa
apeHAsl TNepefalo  3aKphITOMY aKIHOHEepHOMY obmiecTBy  MacnoOoiiHoe
obopynosanne. IlockonbKy apeHOATOp CBOMX OOA3aHHOCTEHM, YCTAHOBIEHHBIX
JIOTOBOPOM, HE HUCIONHAN, apeHAaojatens obpatuincs B cyAd ¢ TpebopanueM o
B3bICKAHUH 33/10JDKEHHOCTH 110 apeHJHOH Iuiate. B yJIOBIETBOPEHHH AAHHOIO
McKa OBIIO OTKA3aHOo MO MPHUKHHE HHUTOKHOCTH AOTOBOpa apeH/b.

B CBA3M C W3II0XEHHBIM TOCYAAPCTBEHHOE YHUTApPHOE TMPEATPUATHE
obpaTUIIOCH B apOUTpaXHBIH CYJ K 3aKpBITOMY aKLIMOHEPHOMY OOIIECTBY ¢ HCKOM
0 NPUMEHEHHHU MOCICACTBHH HEJECHCTBUTEIBLHOCTH AOIOBOpAa apeHjbl B BHAE
BO3BpATa CIIOPHOTO 000OpYAOBaHHUS.

Cyn nepBoit HHCTaHLIMU 3asABICHHOE TpeOOBaHUE YAOBIETBOPUIL

Cyn anemIsiHAOHHOM WHCTAaHLMH pellleHHe CcyJa IepBOH HHCTAHLUMH
OTMEHUJ, B YAOBICTBOPEHHH HCKa O BO3BpaTe 00OPYJAOBAHHS OTKAa3al B CBS3H C
HEJOKa3aHHOCTHI0 HCTIIOM HallM4Ms TIPaBa Ha HETO.

Hcren obparnncs ¢ KaccalMOHHOH xaoboi 06 OTMEHe IOCTAHOBIEHHS
CyAa amneJUISUMOHHON HHCTAaHLMH, COCIABUIMCH Ha HENpPaBUIIBHOE INpPHMEHEeHHEe

CYJOM HOpM MaTepHallbHOT'O IIpaBa.



OTBeTHYHK NPOCHJ OCTABHUTh KacCallMOHHYIO anmofy 6e3 yaoBiIeTBOpeHus,
TaK Kak, N0 €ro MHeHHio, TpeboBaHHWe O BO3BpaTe B HaType MMYILIECTBAa,
HepelaHHOTO 10 HUYTOXKHOH CcjeyKe, SBIAETCH BUHAMKAIMOHHBIM, H B
cootBeTcTBUU co cTaThaMu 301 u 305 'K P® ucren momxen Ovlnl gokasarh
HaJIWYUE Y HETO [IpaBa Ha CMIOPHOE HMYILECTBO,

Cya  KacCaUMOHHOM WHCTaHIMM Kanoly  yIOBAETBOPWI, OTMETHB
cnefyroulee. BCTYNUBIIMM B 3aKOHHYIO CUJIY PellieHHeM apOUTpaXXHOTO Cyia IO
ApyroMy Aeny JOrOBOP apeHAbl, MO KOTOPOMY IE€pPEAaBaloCh CIIOPHOE
UMYILECTBO, IpH3HAaH HejaelcTBuTenbHBIM. CornacHo cratke 167 TK PO
HeJeHCTBUTENbHAS  CHEJIKAa He  BJIeYEeT IOPHUAMYECKUX NOCICACTBHH 32
HCKIIOYEHHEM TeX, KOTOpBIE CBf3aHbl C €€ HeNCUCTBUTEIBHOCTBIO, U
HeJeHCTBUTENBHA ¢ MOMEHTA ee COBEpUIEHUS, BCS MOJIyYeHHOe 10 TaKOH creske
NOJJIEHAUT BO3BPATY KaXIO0H U3 CTOPOH.

[To cmeicny myHKTa 2 ctateu 167 ['K P® nns Bosspata NOJYYEHHOTO 1O
HEACHCTBUTENRHOH  cJenKe He  TOOJIeXaT  UCCIeJOBAHMK)  OCHOBAHMA
RO3HMKHOBEHHS IIpaB CTOPOH Ha NEpeJaHHoe II0 cAesKe UMyllecTBo. CTOpOHEI
JOIMKHBL [0Ka3aTh TONBKO (akT nepeladyd HMYUIECTBA BO HCIONHEHUE
HepelicTBuTEnbHON  cmenku.  HMcertnom  dakT  nepenadd  MacnoOoftHoro
o0OpyIOBaHUS OTBETYMKY BO UCIIOJIHEHHE HMYTOXHOW CIEJIKH apeHAbl JOKa3aH,
IO3TOMY €ro TpeOOBaHMUS IIOANIEKAT YAOBICTBOPEHHUIO,

Cyn Takxe OTKIOHHJ JI0BOJ OTBETYMKA O HEOOXOAMMOCTH NPUMEHEHHS
paBUl O BHHAWKAIIMOHHOM HCKe K TpeOoBaHWsM O BO3BpaTeé B HaType
MUMYLIECTBa, MOMY4YEeHHOTO T10 HEACHCTBUTENBHOH CHIeNKe, YyKa3aB, |TO B
cooTBeTCTBUM ¢O crTatbamMd 12, 167 'K PO npuMmeHeHHe MNoOCneACTBHHA
He1eHCTBUTENBHOCTH CHENIKH SABJIAETCA CAMOCTOATENBHBIM CMOCOOOM  3alIUTHI
rpaXJaHCKdX MpaB. B paMKax 3TOro cnopa MHpaBO HCTHA HA HMYIIECTBO
UCCIIENOBAHMIO HE MONJISKUT, OJHAKO VAOBJIETBOPEHHE TAKOTO HCKa He

npeapeacT UCXoa BO3MOXKHOIO CTIIOpa O NPHHAANCKHOCTH HMYIIICCTRA.



4. Jinsn ueneidi npuMeHenuss myHkToB 1 W 2 crathr 302 TK P®
npuobperaTe]h He CYHTAETCH NOJYHHBIIHM HMYUIECTBO BO3ME3THO, €CIH K
TOMY MOMEHTY, KAK OH Y3HAJ MJIH J0J:KeH Obu1 y3HATh 06 OTCYTCTBHM
MPaBOMOYHH Yy OTYYXKAATes, NOCJeIHAH He MOJYYHA WIATY WIH HHoOe
BCTpeYHOE NPENOCTABJIEHHE 3a NePeaady CMIOPHOT0 KMYUIECTBA.

VHauBUyatbHBIA NpeAlipuHUMAaTels oOpaTUiIC] B apOUTPaXKHeIH cyx ¢
MCKOM 00 HCTpeOOBaHNM XOJOAMIBHOM Kamepbl W3 HE3aKOHHOIO BJIANEHUSA
obllecTBa ¢ OTPAHUYEHHOH OTBETCTBEHHOCTRIO. B 06OCHOBAaHWE 3asBJIEHHBIX
TpeOOBaHUH HCTEN TIOSCHMII, YTO XONOMMIBHAS Kamepa, TIPHHAIexKaas eMy Ha
npaBe COOCTBEHHOCTH, ObliIa Iiepe/laHa UM OpraHu3alMi B apeHay. Brnocneactsun
OpraHu3allis NpoAaTa W TMepefala CIOPHOE WUMYILECTBO OTBETYHKY. Tak Kak
OpraHusallus He HMeNa MnpaBa OTYYXKJaTh HA3BaHHOE HMYLUECTBO, OOILECTBO
ABIAETCS HE3AKOHHBIM  BlajennleM. Ilo MHeHMH ucCTHa, [OpH  Takux
oOcTosTenscTBax TpebOBaHHe, 3asdBIEHHOE B COOTBETCTBHM CO crarbei 301
'K P@, noanexxuT yIOBIETBOPEHUIO.

Ilpotus TpeboBaHMH HCTHA OTBETHHMK BO3paXkall CCBUIKOM HAa CBOIO
J06pOCOBECTHOCTE ¥ BO3ME3AHOCTh NpuobpereHus. Kak moscHMI OTBETHUK, TOT
(aKT, 4TO OIUIaTa CIIOPHOTO UMYIIECTBA OOINECTBOM COCTOSIIACH JIUILB ITOCHE
MOTy4€HHAS UM KONMHM MCKOBOTO 3asBICHUA IO HACTOALIEMY JeNy, BOIPEKK
MHEHHIO HCTLA, He HMEET 3HAYEHUsA [IpU pacCMOTPEHWH BOMpOCa O BO3ME3IHOCTH
npuobperenus ans ueneit npuMeHenus crarbu 302 'K PO.

ITomnepxas JOBOABI OTBETHHKA, CYA B YIOBIECTBOPEHUH UCKA OTKA3a] BBUIY
cnenyiomiero. XoTs OTBETYHK M SBASJICA HE3aKOHHBIM BIAfleNbleM, CIOPHOE
UMYIIECTBO NIPHOOPETEHO MM A0OPOCOBECTHO MO BO3ME3JHOMY OCHOBAHUIO (B
MaTepHanax aejna HWMEETCS JOTOBOP KyIUIM-TIPOJAXH XOJOAMNBHOW KaMepsl,
3aKIIOYEHHBIE MeXJy OpraHusanued M oOIIECTBOM € OrpaHHYEHHOH
OTBETCTBEHHOCTBIO, & TaK)Ke AOKAa3aTelnbCTBA UCIONHEHHA AOroBopa KaxaoH u3
CTOpPOH), YTO B coOTBeTCTBMM ¢ nyHkToM | cTaten 302 'K P® wuckmouaer
YAORJETBOPEHHE MPEABABICHHOTO K HEMY BHHAMKAIMOHHOTO Hcka. [lpu arom

RoOpOCOBECTHOCTE NIPUOOPETATENS UCCIEAYETCS TOJNBKO H8 MOMEHT COBEPLUEHHS



CHENIK{, HANPaBJICHHON Ha OTYYXXACHUE U NPHOOpeTeHNe CIIOPHOIO UMYIIECTBA, U
Ha MOMEHT €ro MOCTYIUIEHHs BO BlaJieHHUe OTBeTYHka. JIMLo ocraercs
I00pOCOBECTHLIM MpUOOpETaTENeM M B TOM Cllydae, €ClIM BIOCJIEACTBHH OHO
Y3HaloO WIH JOIDKHO OBLIO y3HATh 00 OTCYTCTBHH TNPABOMOYHH y OTYUYXKIATENs.
IToaroMy Takoe NMLIO MTONY4aeT NPERYCMOTpeHHY myHKToM | ctateu 302 T'K PO
3alIMTY Kak A0OpOCOBECTHRIN MMpHOOpeTaTens 1o BO3ME3AHOMY OCHOBAHHIO, XOTS
Obl 00513aHHOCTH MO COOTBETCTBYIOINEMY JOMOBOPY M OblIa UM KCIIOTHEHA MOCTe
yTpaThl 10OPOCOBECTHOCTH.

Cyn anennsLMOHHOW MHCTAHIMM OTMEHHJI pellleHHe CyJa IepBoi
WHCTAHIIAH, UCK YAOBIETBOPUIL, YKa3aB CleIyIolIee.

YcTanariIMBas BO3ME3AHOCTE JOOPOCOBECTHOrO IPUOOPETEHUA, CY T NEPBOH
MHCTaHIMH [pPaBOMEpPHO cueld MOANeKAUIMMHM JOKA3LIBAHWUK) HE TONBKO (aKT
3aKMIOHECHHS BO3IME3JTHOTO JOTOBOPa MEXKJY OTBETYHMKOM M OPraHU3allMeH, HO U
$hakT ero UCNONMHEHUs OTBeTUMKOM. OJHaKO, KaK YCTAHOBJIEHO CYAOM, OIIATY
CTIOPHOTO MMYIIECTBA OTBETYMK MPOU3BEN MOCHe MONyYeHHs UM KOIIHK UCKOBOTO
3agBIE€HUS 10 HactosieMy aeny. CornacHo niyHkTaM | W 2 crateu 302 'K PO
NpH ONpele/eHHbIX YCIOBUIX COOCTBEHHUK He MOKET UCTPeOOBaTh UMYILIECTBO Y
100pOCOBECTHOrO MPUODOpeTaTeNs, €CIM MNOCHeIHHH MONYyYWI 3TO HMYILECTBO
Bo3Me3aHO. [lo cMbicny 3TOH HOpMBI NIpHOOpeTarens noay4daeT 3al0UTy, TOILKO
ecnd Obu1 noOpocoBecTeH KaKk B MOMEHT 3aKMIOUEHUS BO3ME3JAHOH CHENKH,
HanpaBleHHOH Ha NTproOpeTeHNe CIOPHOTO MMYILECTBA, B MOMEHT NOCTYIUIEHHS
UMYILIECTBA B €ro BJIaJICHUE, TAK U B MOMEHT, KOIla OTYYXAATENb NOMy4aeT OT
HETo TUTATy UM MHOE BCTPEUHOE NPEAOCTABICHHE 32 Iepe/laHHOe UMYILECTRO.

Beugy TOro, Yro K MOMEHTY ONAATHl OTBETYMK HEe SBISUICA
O0OPOCOBECTHBIM, YCIIOBUS OTKa3a B YJOBJIECTBOPEHHM BUHIMKAIIMOHHOIO HCKa,
npegycMoTpeHHble nyHkToM 1 cratem 302 TK P®, orcyrcrsoBanmu. B
cooTBeTCTBUK ¢ NyHKTOM 2 c1arhd 302 'K P® ecnu umymecTBo nprodpeTeHo
0e3B03ME3AHO OT JIMIIA, KOTOPOE HE MMENO NpaBa €ro OTUYKAaTb, COOCTBEHHUK

BIIpaBe P]CTpC60BaTL HMYIICCTBO BO BCEX ClIy4yasiax.



5. PaceMaTpnBas cnop o6 HeTpeGOBAHMA HMYIHECTBA H3 HE3aKOHHOIO
BJI2IeHHS] TOCYAapPCTBEHHOIC YHHTADHOIO NpeANPHATHA, B XO03fiicTBeHHOE
BelecHHEe KOTOpPOro 93T0 HMYILECTBO NepeJaHo NyOJIHYHO-NPABOBLIM
o0pa3zoBaHHeM, He SIBJSABIINMCH €ro cOOCTEBEHHHKOM H NMOITOMY He MMEBIIIUM
OpaBa ero OTYYXAaThb, CYA HCXOAHMJI H3 TOro, YTO 8 LeJiedl npHMeHeHHs
nyHkTa 1 crateu 302 I'K P® 3akpenyienve amyuiecTBa 3a rocyJapcTBEeHHLIM
ApeANPHSITHEM He OTHOCHTCS K C/IY4asiM BO3MeE3IHOTO MpHoOpeTeHNA.

Oprannzanus u cyOonext Poccuiickoit ®enepanun B MHile MOJIHOMOYHOTO
OpraHa 3aKJIIOYHIIM JOroBOp IIOPYYHTENBCTBa. BBuay Toro, 4ro odecnedeHHOe
TakuM o0pa3oM 0053aTenbCTBO He OBIIC KCIONHEHO B CPOK, HOPYYHTENh
npegocTaBml  cyObekTy Poccuiickoil ®epepanuu  TtHnOrpadgckHii CTaHOK B
KauecTBe OTCTYIHOrO. O00Opy/0BaHME 3aKpEMJICHO Ha TNpaBe XO3SHCTBEHHOTO
BEJEHMS 3@ FOCY1apCTBEHHBIM YHUTAPHBIM NPEAIPUATHEM.

B wuHOoM cymebHOM nipouiecce cyA TIpH3HAN Ha3BaHHBIH  JOTOBOP
NOPYUHTENLCTBA HEAEHCTBUTENBHBIM. COYTA, MTO NpU Takux OOCTOATENBCTBAX
UMYILECTBO NOJJEXHUT BO3BpaTy COOCTBEHHHKy, opraHuzauus oOpaTtuiach B
apOUTPasKHBIH CYJ ¢ UCKOM K rOCYapCTBEHHOMY YHHTApHOMY NpPEeANpHATHIO 00
UCTpeOOBaHMM M3 €r0 HE3aKOHHOIO BNANleHHs Tunorpagckoro craHka. B xkauectse
TPEeThEro JNHULE, HE 3asBIISIOLIEr0 CaMOCTOSTENBHBIX TpeOOBaHUI Ha HOpeaMeT
cropa, K y4acTH0 B jgene Obul mpuBieueH cyobekT Poccuiickoit ®depepanuu B
JHLe KOMHTETA 110 YIIPABAESHUIO I'OCYAaPCTBEHHBIM HMYIIIECTBOM.

Cyn nmepBoil MHCTaHIMM B YJOBICTBOPEHHM MCKa OTKa3al HA OCHOBaHHUHU
ctatbd 302 'K P®, ycTaHOBHB, 4TO rOCYAapCTBEHHOE YHHUTAPHOE TPEANPUATHE
ABnsgeTcA JOOPOCOBECTHRIM THpUobpeTareNeM HMyIlecTBa, IOJYYEHHOro OT
cyObbekTta Poccuiickoii ®eaepanuy B JMIle [IOJIHOMOYHOTO OpraHa Ha IIpaBe
X035HCTBEHHOTO BEIEHHS.

JlanHoe peleHde ocTaRleHo 6e3 U3MEHEeHHS IIOCTaHOBIIEHHEM cyha
aneNaUAOHHOM uHcTaHUMH. He cornmacuBumch ¢ cyAeOHBIMM aKTaMH, HCTEN

oBpaTHICH ¢ KacCallHOHHOM Kamo6o.
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Cya kaccauMOHHOW MHCTaHUMM 3TH cyleOHbIe aKThl OTMEHHWN, HCK
YIIOBJIETBOPHII, OTMETUB CIIEYIOIIEE.

CynaMu ABYX HMHCTAHUME cJelaH MNpPaBUIIbHBIA BBIBOJ © TOM, 4TO
TOCY/IApCTBEHHOE YHUTAPHOE TpeJNpUITHE HE 3HAIO U HE ZOMKHO OBIIO 3HATH O
HazeneHWd  ero  cybbextom  Poccuiickoll  (DepepanuM  UMYIIECTBOM,
MpUHAATEXANM HeTity. KpoMe Toro, cornacHo MarepuanaM jena tunorpadekuit
CTAaHOK BLIOLLT U3 BNAJICHUS UCTLA IO €ro BoJe.

OpnuHako B cooTBeTcTBHM ¢ nMyHKTOM 1 cratey 302 'K PP umymectso He
MOXKeT ObITh UCTpeOOBaHO COOCTBEHHMKOM Yy A00pOCOBECTHOTO NpHOOpeTaTens
TOJNBKO B Cllydae, eclld MOochefHuil npuolpen ero BO3Me3gHO. 3aKperieHHe Ke
UMyllecTBa COOCTBEHHMKOM 33 YHUTAapHBIM [pPeANpPUSTHEM TPOUCXOAUT Ha
Oe3Bo3Me3iHONH ocHoBe. [lodTOMy 3asBiieHHBIE HMCTHOM TpeOOBaHHA MOANEXAT

YAOBIETBOPEHHIO, HECMOTPS Ha A0OPOCOBECTHOCTEL OTBETUHKA.

6. PaccmaTpnBasi Bonpoc 0 BO3HHKHOBCHHH NPaBa cOOCTBEHHOCTH HA
ocHOBaHHH ab3ana BToporo nyHkTa 2 ctaThH 223 'K P®, cya se npusnan
JHUO A00pocoBecTHBIM npuofperatesieM 00beKTa HEABHKHMOCTH, TAK KaK

6p110 ¥YCTAHOBJACHO, HT0 3TOT 00beKT €MY BO BRAACHHE HE NepeJaBajiCH.

IIpu paccMoTpenwn crnopa o TIpaBe cOOCTBEHHOCTM Ha 3JaHHe
IIpeANPUHUMATEND, 00OCHOBBIBasA OTCYTCTBUE 3TOTO NMpaBa y OpraHU3alvy, yKasal
cneaytoiee. Mexay HUM U aKIIMOHEPHbIM 0OUIECTBOM 3aKIIKOYEH JOTOBOP KYTIIH-
NpofaXd cOopHoro o0bekTa, IpaBo CcoOCTBEHHOCTH Ha KOTopoe ObuIo
3apErUCTPUPOBAHO 3a aKLIMOHepHBIM 00uecTBoM. Ha ocHOBaHKHU 10TOBOpa MEHBY,
3aKMIOYEHHOTO MEXJy AaKIMOHEpHbIM oOOIIeECTBOM M OpraHu3anued, npaso
c0oOCTBEHHOCTH Ha OOBEKT 3apErUCTPUPOBAHO 3a MOCIEIHEH.

BriocneacTBUM BCTYMUBUIMM B 3aKOHHYIO CHIIY pelIeHUEeM apOUTpPa’kHOTro
cyda OOTOROP KYIUTH-IIPOAQKH, 3aKIIOUEHHBbIA MEXy IpeAnpHHUMATENneM u
aKIMOHEPHBIM OOIECTBOM, NPH3HAH HEAeHCTBUTENRHBIM (HUYTOXKHEIM). 13 aToro

00CTOATENBCTBA UCTEL] CAENAT BBIBOM, YTO M OpraHu3anus npuodpena UMyLIEeCTBO
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No HUYTOXHOW CAENKe, MpaBo COOCTBEHHOCTH y HEE HE BO3HUKIO, MO3TOMY
3anuck B EI'PII o ee npaBe He COOTBETCTBYET AEHCTBUTECILHOCTH.

Bo3zpaxas MpoTUB JOBOJOB MPEANPUHAMATENS], OPTAHU3AlMs YTBEPKIANA,
4yTO ABIAETCH AOOpocoBecTHRIM npuobperarteneM (nyHkT 1 ctateu 302 'K P@)
CIIOPHOTO HMYILECTBA, OCHOBAHHH JUI €ro UcTpeOOBaHUS, MPefyCMOTPEHHBIX
Ha3BaHHOM HOPMOH HeET, ¢ MOMEHTa TrOCYJapCTBEHHON perucTpaldd Ipasa
cOOCTBEHHOCTH OHa cTaJla COOCTBEHHUKOM 3TOoro o0bekTa (ab3al] BTOpoil MyHKTa 2
ctateu 223 'K PO).

[IpennpuHuMaTens ¢ no3uNMer OpPraHU3allid HE CODJTACHICH, CUHTas
HETNPUMEHUMBIMH B JAHHOM cilydae HOpMBI nyHkTa 1 ctathu 302 'K P® u ab3aua
Broporo myHkTa 2 crated 223 'K P®. Jlo ero MHeHHI0, Ha3BaHHBIC NPaBUIA B
OIIpeNe/ICHHbIX CIy4asX MAaT 3alMuTy A00POCOBECTHOMY NpuHobperateno —
JIULY, KOTOPOE He 3HANIO M He AOJDKHO ObUIO 3HATE O NMPUOOPETEHUN UMYIIECTBA Y
JMNa, HE HWMEBIIEro NOpaBa ero oTdyxaarb. [IpuueM, n0GpOCOBECTHOCTD
npuobpeTaTens NOMKHA HATHYECTBOBAThH KaK B MOMEHT 3aK/IIOYEeHHA AOTOBOpA,
HANpaBiAeHHOTO Ha OTYY)KIE€HHEe HMMYILECTBA, TAK ¥ B MOMEHT ITOCTYIIIEHHS 3TOTO
UMyliecTBa B ¢akTHUecKoe BiIageHde mnpuodperartens. CrenoBaTensHO, M0
nepefayd BIAAEHHA JIMIO, 3aKIIOYMBIIEE JOTOBOP C HEYNPaBOMOYECHHBIM
OTUYXKJATeNeM, He ABJseTCs A0OpOCOBECTHBIM NpHOOpeTaTeNeM HMYIIeCTBa
(myskT 1 ctateu 302 TK PD).

[MpeanpuHUMaTeNs NPEACTABAN B CYA JOKa3aTeNbCTBA, NMOATBEPHIAIOIINE
HEBLIOBITHE CIIOPHOTO OOBEKTa HEABWXKUMOCTH M3 €ro BIAJEeHHS, OTCYTCTBHE
nepelayd BO UCTIONHEHHE MEPBOTO AOTOBOPA, U, CIEAOBATENBHO, HEBO3ZMOKHOCTD
ero mnepefayd BO MCIOJHEHHe JoroBopa MeHbl. Cya mozmepkan JOBOABI

npearpHHHMAaTEN.

7. Camo mno cefe npHHATHe CYIoM o0ecneYHTeNbLHOW Mepbl B
OTHONIEHHH HEABH)XHMOCTH He CBHACTEJBCTBYET 0 TOM, YTO npuoGperareiib
JTOr0 UHMYIECTBA A0JIKE€H ObLI 3HATL O cYAeOHLIX cnopax Mo NMOBOAY ITOrO

oObeKTA.
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O0wecTB0O ¢ OrpaHMuYeHHOM  OTBETCTBEHHOCTBIO  obpaTunock B
apOUTPaXHBIN CyJI C HCKOM K OJ1aroTBopuTeIbHOM opranusanuy o6 uctpebosanun
U3 YYXKOTO HE3aKOHHOIO BJAJCHUS HEXHIIBIX MOMelleHWi. B xadecTBe TPETHEIO
auna  6e3  caMOCTOSTENbHBIX TpeOOBaHUM OTHOCHTENBHO IIpeIMeTa CIiopa
NpHBJIeYeH UHIWBUAYaNbHBII IPSANPHHHMATEA.

B obocHoBanue CBOWX TpebOBaHUH HCTEll YKas3all: OTBETYMK KYIMI
ucrpebyeMble TNOMELICHHsT y npeanpnBnmarend. B momenTt mnpuoGpereHus
OTBETYUKOM TIOMENIEHUIA CHENIKA, HA OCHOBAHUM KOTOPOH 3a NMpeRNpHHUMATENEM
3aperdCTpUpOBAaHO TIPaBO COOCTBEHHOCTH, OCHApHBANach B CyACOHOM NOpAAKE.
ITo pesynbTaTaM paccMOTPEHHMs Jela OHa INPHU3HAHA CYAOM HEIeUCTBUTEIBHOH,
IpUMEHEHbl  TIOCTIEACTBUSL  ee  HeleHCTBMTENbHOCTH.  ClieoBarentHo,
IpeANpHHUMATEND He SBIAJICS cOOCTBEHHHKOM IOMELLEHMH W HE MMEI MIpaBa HX
OTHYXJIATh, B CBSI3H € U€M OTBETHUK SABISETCA HE3AKOHHBIM BIAIEIbLIEM.

OtTBeTYMK NPOTHUB YAOBJICTBOPEHHs 3afBICHHBIX TPEeOOBaHMH BO3paxal,
cchllasch Ha CBOW A00pocoBecTHOCTE. lIpH 3TOM, MO MHEHHIO OTBETUHKA, OH
MUMeJ BCE OCHOBAHMWA II01araThCsl Ha JOCTOBEPHOCTh cojepxanwiuxcs B EIPIT
CBEJICHHM, COTMaCHO  KOTOPLIM  COOCTBEHHHMKOM  HOMEUIEHUH  SBIANCA
NpeNpUHUMATEND.

Wcteny c4yea HeoOOCHOBAHHBIMH  3TH  BO3PAXKEHUS, CCBUIASACH HA
cofiepxalvecs B abzale uYeTBepTOM IyHKTa 24 nocranosnenus Ilienyma
Bricmero Apbutpaxsoro Cyaa Poccuiickoit ®enepanun ot 25 deppansa 1998 r.
Ne 8 paspiAcHeHHs, B COOTBETCTBUM ¢ KOTOPHIMHM IIOKYIATENh HE MOXET OBITh
npusHad JOOpPOCOBECTHBIM MHpHOOpeTarTesieM, eClii K MOMEHTY COBepIIeHHS
BO3IME3ZHOM CAEIKH B OTHOIUCHHW CIOPHOIO MMYIIECTBA WMENHUCh NPUTA3aHHA
TPETBHMX JIKL, O KOTOPBIX MOKyNaTeslo OpUIO W3BECTHO, M €CJIH 3TH NPUTA3AHNS
BIIOCICACTBUM TIPU3HAHBI B YCTAHOBJICHHOM TOPSAKE NpaBOMEPHBIMH. OTBETYUK
JoMAKeH OBUT 3HATh O HATHYNH MPUTA3aHUA B OTHOILIEHUH CHOPHBIX MOMEIICHHH,

TaK KaK K MOMCHTY HpH06peTEHH${ CyJIoM NpUHATA obecreunTeLHAaA MEpa B BHIAEC
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3anpera perucTpalroHHON cnyxbe OCylecTBIATL PETUCTPAHOHHEIE NENACTBUS C
3THMH NOMEIIECHUSIMU.

Cyn HcKoBEle TpeOOBAHHA YZROBJIETBOPWJ, COTAACHBIINCE C JOBOJAMH
uctua. Cya ane/uISLIHOHHOM HHCTAHIIMKA PpEIIeHUE Cyha NepBOA HHCTAHLHH
OTMEHMI, B YJIOBJCTBOPEHUM 3asBICHHOrO TpeGOBaHMA OTKazan BBUOY
ClieIyIOLUEero.

B coorBercTBun ¢ nyHktoM 1 crateu 302 I'K P® nproGperatens
MMYLUECTBA MPHU3HAETCA N0OPOCOBECTHRIM, €CIH OH HE 3HAI ¥ HE MOT 3HATh, YTO
JIHIO, Y KOTOPOTO OH NpHOOpen HMYLIECTBO, HE UMEIIO IIpaBa ero oTdyxaats. Kak
cleayeT ¥3 MaTepualioB Jiena, OTBETYMK NpHOOpeNn TOMEWeHUs Y JIMLA, [IPaBo
cODCTBEHHOCTU KOTOPOTO 3apErUCTPUPOBAHO B YCTAHOBISHHOM 3aKOHOM IMOPSIKE.
Hcrenn He goxasan, UYTO HECMOTPA Ha  HalM4YUE COOTBETCTBYIOLICH
PEeTUCTPALMOHHOM 3arUCH, OTBETYMK 3Hall OO0 OTCYTCTBHH Y IpeanpUHHMATEINs
npasa Ha OTYYXKAE€HUE CIIOPHBIX TOMELIEHHH.

He noxaszan ucTen ¥ OCBEXOMIEHHOCTH OTBETUHKA O HAJIMYMH MPUTS3IAHHH
TpeThbUX JHMIl B OTHOIIEHWH IpuobpeTaeMoro umyniectsa. [lpunsrtne
obecrneynTeTbHON MEPHI B BUIE 3alpeTa perncTpalluoHHON ciyk0e OCyIecTBIAT
pervicTpalMOHHBIE JIEWCTBHA C OTHMH DIOMEUIEHHAMH camo IIo cebe He
CBHIETEIBCTBYET O TOM, 4YTO IpHOOpeTaTtellb JAO/KEH OBl 3HAaTh O TaKHX
npura3anuax, Tak Kak B EIPIl ceeaenmdt o0 npuHATHH  yKasaHHOH
obecrevynTeNbHOM Mephl He coiepx)aiock. KpoMe Toro, kak ycTaHOBIEHO CyIOM, B
OTBET HA COOTBETCTBYIOLIMI 3alIpOC OTBETUUKA PErHCTPHPYIOIKI Oprad cOOOLIHNN
eMy 00 OTCYTCTBHH WHGOpMAaIlHM O HaJMYMK CyAeOHOro cnopa B OTHOLIEHHH
TIOMEILIEHHH.

Cyn Tak)Xe OTMETHN: CCBUIKA HCTHA HAa HE3aKOHHOCTh JACHCTBHH
PErMCTPHPYIOLIEro OpraHa, KOTOPBIA OCYIIECTBHJI PETHCTPAllMIO, HECMOTpA Ha
Hanuuue CyaeGHOro 3ampera, HE UMEET 3HaYeHHs JJIS paspellleHHs HaCTOSIIETO
criopa. Ilpu 3TOM B Cly4ae €CJIHM HE3aKOHHBIMH NCHCTBUAMH PETHCTPUPYHOINETO

oprasa ObLIH HapyLIEHbl IIpaBa UCTLA, OH HE JIMUICH BO3MOXHOCTH 3AlATUTE HX
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IYTEM 3adBJICHUA Tpe60BaHI/IH O BO3MeElIcHHH Y6BITKOB, IIPUYHHEHHBIX EMY

TaKuMH JeHACTBUAMH.

8. Pazpemras Bonpoc o A00pocoBeCTHOCTH NpHOOpeTaTe/Ia B onpeaess
KPYr 00CTOSTENbCTB, 0 KOTOPbIX OH AO/LKeH ObL1 3HATh, €yl YYHMTHIBAET
POACTEEHHble W HHBblIE CBS3H MeXAy JIMUAMH, YYACTBOBABINHMH B
3aKJIOYEHHH CeJ0K, HANPABJEHHBIX Ha Mepexady npaBa coOCTBEHHOCTH.
Kpome TOro, cya y4urnlBaeT COBMEIeHME OJHHM JIHIOM [IOJI:KHOCTEH B
OpraHH3alMAX, COBEPIIABIIHX TAKHE CIeJKH, a TAKAKe y4acTHe OAHHX H Tex
JKe JHLU B YCTABHOM KANHTaJle 3THX OPraHH3alAf, POACTBeHHble M HHbIE

CBH3IH MEIKAY HHMH.

O0unlectTB0 ¢ OrpaHU4YeHHON  OTBETCTBEHHOCTHIO  ofpaTuiocs B
apOUTpaXHBIH CyI € HWCKOM K MHAMBHAYAJILHOMY IpeAupuHuMaremo ob
HCTpebOBaHMU U3 €I0 BIAJACHUS HEXHUIIOTO MOMEIEHH.

B ofocHoBanue cBoux TpebGoBaHUM HcTell ykasal clellylouiee. 3a HUM ObIIo
3apeTHCTPUPOBAHO IPAaBO COOCTBEHHOCTH HA HEXWIIOE NOMELIEHHE, KOTOpOe OH
nepelat B KAYeCTBE OTCTYIIHOTO 3aKPBITOMY aKIIMOHEPHOMY OOILECTBY.

3aTeM aKIMOHEpHBIM O0O0lIecTBOM (MPOJABLOM) M TpealpUHAMATEeIeM
(nokynareneM) OB 3aKIIOYEH W MCMOJHEH JO0roBOp KYIUIM-IIPOAAXU CIOPHOrO
HEXHIIOTO TIOMEIICHU.

BCTYNMBIIMM B 33aKOHHYX CHJIY peElIeHUEeM cyla corniameHue o0
OTCTYITHOM MEXIY HCTHOM M aKi[MOHEpHbIM 00INEeCTBOM IIPU3HAHO HUYTOXKHBIM.
Ilo MHeHWIO HCTHA, HUYTOXHOCTH 3TOrO COTJIAIIEHHA O03HA4aeT HHUYTOKHOCTD
nocieaywomed caenkd Mo OTYYXIEHWIO CIIOPHOrO NOMEIUEHHs, Cel0BaTeNbHO,
IpeANPUHUMATEND TONYIUI WMYIIECTBO BO HCIIONHEHUE HHUYTOXHOW CAECNKU M
ABJILETCS HE3AKOHHEBIM BIAJICNBIIEM.

OTBeTYHK, BO3paKas MPOTHB HCKa, COCNANCA Ha CBOI J0OPOCOBECTHOCTE.
Ilo MHEHWIO HCTHA, OTBETUYHK He MoXeT OBITh IIpU3HaH J00pOCOBECTHHIM
npuodpeTaTeneM UMYyUIECTBA, TAK Kak, SBISACh CbIHOM I€HEPANbHOTO AMpeKTOpa

aKIMOHEpHOTO OOIIeCTBa, B [JAHHOM CIy4ae OH JIOJDKEH OBIN 3HaTh O (axTe
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OTUYXAEHHA HCTUOM CIHOPHOIO HMYyILlecTBa C HapylLICHHEM AeHCTBYIOMIEro
TPaX/IaHCKOTO 3aKOHOAATE IbCTBA.

PewrenneMm cyaa TIepBOM MHCTAHLHMM, OCTABIEHHBIM 0e3 uW3MEHeHus
MOCTAHOBIEHUEM CyJa arne/UMIHOHHON WHCTAHLMH, B YAOBJIETBOPEHHWH HCKa
oTKa3zaHo. Ilpu 3TOM CyZBI yKa3almM Ha BO3ME3JHOCTb AOIOBOPa KYIUIM-TIPOAAKH,
10 KOTOPOMY INpeANIPUHUMATEND MOIYYHII CIOPHOE TOMEIIEHHUE, €r0 UCIIONHEHHE,
PErHCTPalli0 IpaBa COOCTBEHHOCTH 33 OTBETYUMKOM, B CHIY 4Yero IMocleaHHiH
ABJISETCA AOOPOCOBECTHHIM IIpHOOpETATEIEM.

IMpusHaBas oTBeTYHKA JOOPOCOBECTHRIM IpHoOpeTaTeneM, CyAsl He
NPHHSAIM BO BHHUMAaHHUE HaJM4Hd POACTBEHHBIX CBA3e€H IHL, IPHHUMAaBLIMX
y4acTHE B 3AKIIOYEHMH CAEIOK 110 OTYYKAEHHIO CIOPHOIO HOMEIUEHWA,
TIOCKONIBKY JIeWCTBYIOIIEe 3aKOHOAATENbECTBO HE YCTAHABIMBAET IS IMOAOOHBIX
ciy4aeB Kakux OBl TO HM OBLI0 OrpaHMYEHHH HA 3aKIIFOYEHHE CACTIKH.

Cyn xaccalllOHHOH WHCTAHIMH 3TU cyAeOHBIE aKTBl OTMEHHN M HAMpPaBH
IeJ10 Ha HOBOE PacCMOTPEHHE N0 CIEAYIOLIHM OCHOBAHUAM.

Cnenas BBIBOA O J0OpOCOBECTHOCTH OTBETYMKA, CY[ABI HE Jajid OLUEHKH
JOBOJAM HCTIA@ © HAJIHYHH POJACTBEHHBIX CBA3EH MEKIY I[IOKYNaTeieM H
AMPEKTOpOM aKiroHepHoro obmectsa. Cyj KacCallHOHHOHN CyJ HE COTNAchics ¢
nozuuuell Cy/J0B, WCXOAUBIIHX M3 TOTO, 9TO 3TH OOCTOSTENBCTBA HE MOTYT
CBHUAETENBCTBOBATE 00 OTCYTCTBHH Y MpHOOpeTaTelst J0OpPOCOBECTHOCTH.

Ilo MHEHHIO Ccyda KacCallMOHHOW HHCTaHIUH, YCTAaHOBJIEHHE YKa3zaHHBIX
06CTOATENLCTB  SABJSETCA CYLIECTBEHHBIM IIPH  OLEHKE TOro, 3Hal I
nprobperaTels CIOPHOTO NMOMELICHUA HIN AODKeH ObUT 3HAaTh O HUYTOXHOCTHU
FIEPBOHAYABHOR C/IENKH 10 TPEIOCTABICHHIO OTCTYIIHOTO U, COOTBETCTBEHHO,

MOXKHO JIH €0 IIpU3HATD ﬂOﬁpOCOBeCTHHM npnoﬁpeTaTeneM.

B apyrom Jjene c¢yd He Tpu3Hal oOWIECTBO € OTpaHMYeHHOH
OTBETCTBEHHOCTbIO JOOPOCOBECTHHIM IIpHOOpEeTaTeNieM, YCTaHOBHMB, YTO B €ro

yCTaBHOM  KalluTajc Y4JacTBOBaJIH JiHLA, SBIIABIINECA TaKxe Yy4YaCTHHKaMH
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IOPUANYECKOro MU, COBEPLIMBILENO OTUYKAECHHE CIIOPHOTO HMYILLECTBA, HE UMES
Ha 3TO MpaBa.

OuenuBas 100POCOBECTHOCTD ob1ecTBa C OrpaHU4YeHHOH
OTBETCTBEHHOCTBIO, CYI Yy4ell KOHKpeTHBlE OOCTOSTENLCTBa Jiena, B YaCTHOCTH
pasMep Joned ydacTHs YKa3aHHBIX JIMI B YCTaBHBIX KallMTalgax ODLUIECTE,

COBEPIIUBIINX CAENKY [0 OTYYXKAEHUIO ¥ TPHOOPETEHUIO CHOPHOTO UMYILECTRA.

Euie B oaHoM Jene ucren TpeGoBasn IpH3HAHMS HeAeHCTBUTEIBHOR
(HUYTOXHOHN) CAENKH KyNIH-TIPOAAXH HEABMKUMOTO MUMYIIECTBA, 3aKNIOYEHHOM
MeXJIy HUM H OOINECTBOM C OrpaHMYeHHOH OTBETCTBEHHOCTHIO. K mOpyromy
OTBETYMKY (aKkLMOHEpPHOMY o0llecTBy) ucTen obpatuncs ¢ TpeboBaHHeM O
BO3BpaTe CIIOPHOI'O UMYLIECTBA.

CornacHo Marepuanam Jena, UCTEl 3aKOYUT AOTOBOP KYIIH-IPOJAXKH
HEJBHXHMOIO HMMYINecTBa ¢ OOLIECTBOM € OrpaHWYeHHOH OTBETCTBEHHOCTHIO.
O0wecTBO € OrpaHUYEHHON OTBETCTBEHHOCTEIO B CBOIO OUEpe/lb NPOJIANo CIIOPHOE
HMYIIECTBO aKI[HOHEPHOMY OOIHECTBY.

IlockonpKy IpY COBEpLIEHWHM MEPBOrO AOTOBOpa KYIIU-HPOAaXy OBIIM
JOMYLIeHbl HApyIIECHUS 33aKOHOJATENbCTBA, McTel TpeboBad MNpU3HATH 3TOT
ROrOBOP HENEHCTBUTENBHBIM (HUUYTOXKHBIM). Tak Kak o0LiecTBO ¢ orpaHHdeHHON
OTBETCTBEHHOCTBIO TONYYNI0 O0BEKT HEIBUXKUMOCTU IO HUYTOXHOMY AOFOBODPY,
cAeNKa IO €ro OTYYXJCHUI, 3aKIIoYeHHas MeXIAy O3THUM oOIimecTBoM u
aKIUOHEPHBIM OOLIECTBOM, 10 MHEHUIO UCTIA, TAKXKE HUYTOXHA, BCISACTBHE UETO
aKDHOHEPHOE 00IIEeCTBO SBISETCS He3aKOHHBIM BIIaJETbIIEM.,

AXUMOHepHOe 00IWECTBO NPOTUR Y/IOBJIETBOPEHUS NPEABIBICHHEIX K HEMY
TpeGoBaHUI BO3paXkalo, CChINAsACh HA BO3ZME3/HBIH XapaKTep NMPUOOPETEHUS UM
CHOPHOTO UMYIUECTBA, HA CBOIO 100POCOBECTHOCTD, @ TAKXKE Ha TO, YTO BHIOMITHE

UMYLUECTRa U3 BJIaJeHUs UCTLA [TIOMHMO €ro BOJIY He MokKazaHo (ctaTtey 223 u 302

K PO).
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He ocnapuBasg BO3ME3JHOCTH MpUoOpETEHU UMYILECTBA OTBETYMKOM M HE
CCBUIASACH HA BBIOBITHE MMYINECTBA M3 €r0 BNaJCHHS I[IOMHMO BOJH, HCTEll He
COTNIACHJICSl C OTBETYMKOM M YKa3al Ha OTCYTCTBHE Y HETO A0OpOCOBECTHOCTH,
HEOOXOAUMON Ul MPHMEHEHHS INIPUBEICHHBIX OTBETYUKOM HOPM. [lo MHeHHIO
MCTLA, OTBETYMK JOIDKEH OBII 3HATh 00 OTCYTCTBHH y oOllecTBa ¢ OrPaHHYEHHOH
OTBETCTBEHHOCTBIO TpaBa OTUYXKJaTh CIIOPHEIH 006beKT. B moareepxkaenne ceoero
N0BOAA HCTEN NPEACTaBuNl B CyJ HOKa3aTenbCTBA, B CHIIY KOTOPBIX JOTOBOP
KYIUI-TIPOAAXH MEXIAY OTBETYHKAMH TOANUCAH OT WMEHU AaKIHOHEPHOIO
obwecTra rpaxaankoi T., paboTaBiueil Takxke B OpraHU3alli{ HCTLA B JOIKHOCTH
3aMEeCTUTeNd AUpeKTopa 10 ¢HMHAHCOBBRIM Bompocam. [lo poxy ceoeii
JEeATeTEHOCTH B OpPraHH3allMM MCTHa OHa o0s3aHa Oblia 3HATH YCIOBHA, MpPH
KOTOPEBIX COBEpIllanach OCnapuBacMasi CAenkKa.

Cy,ﬂ Tpe6OBaHHH YIAOBJIICTBOPUI, COTTTIACHBIIHCE ¢ JOBOAAMH HCTLA.

9. IHockoNbKY COBEPIIEHHI0 CAEJKH CONYTCTBOBAJIH OOCTOATEILCTBA,
KOTOpbIe J0JKHB ObLIH BLI3BaTh Y NPHOGpeTaTe/ 1A HMYILUECTBA COMHEHHH B
OTHOLICHHH MPaBa NPOJABUA HA OTYYKIEHHE CMOPHOIO HMYIECTBA (B TOM
YHC/le AIBHO 3aHMJ)KEHHAs LEHa NPOAABAEMOro MMyUIeCTBa), CyA NpHUIE] K

BBIBOJAY, ITO NpHodOpeTaTenb He ABJNETCS Z00pPOCOBECTHBIM.

PewrenneM apOutpaxHOro cyaa ImepBod HMHCTAHUMH  OTKAa3aHo B
YAOBIIETBOPEHHM  BHHAMKAUMOHHOIO  HCKa  JHLY, CYHTaBlleMy  cels
cOOCTBEHHUKOM HEABHAKHUMOIC uMyuiecTBa. CyJl MCXOAWA U3 TOTO, 4TO XOTH
OTBETYHK INPHOOpEN HMMYIIECTBO Y HEYIIPAaBOMOYECHHOIO OTUYXKAATeNs, OH CTajl
cOOCTBEHHUKOM CIIOPHOIO UMYILECTBa B CHIy ad3alia BTOpPOro IyHKTa 2 CTatbu
223 TK P®.

IIpu 3TOM cyA He COMIACUNICS C MCTLOM, IONIaraBlINM, YTO OTBETUHK He
MOKeT OBITH IpU3HaH AOOPOCOBECTHBIM IpuobperaTeseM, TaKk KakK JOroBop

KYIUNIM-IIpOJAXHd MNOMEINEHHA 3dKNKOYEH 0O SABHO 3aHHKEHHOH neHe. 2To
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CBUJIETENLCTBYET O (AKTUYECKOM CroBOpe TMPOJABIA M TOKYNATENS B LEJAX
00pazoBaHus BIJIMMOCTH JOOPOCOBECTHOTO NPUOOPETEHNS HMYILECTRA.

Ilo MHEeHHIO Cyla TepBOH MHCTaHIIMM, MPOJaxa UMYILNECTBA IO LEHE HYDKE
PBIHOYHOH HE MPOTHBOPEYNT JeHCTBYIOLIEMY 3aKOHOAATENBCTBY H caMa Mo cebe
HEe CBUJETENBCTBYET O TOM, UTO NpUOOpeTaTeNpb 3HaAN WM JOMXKEH OBLT 3HATE 00
OTCYTCTBHH Y NPOAABLA IPaBa HA OTHYKIAEHHE 3TOT0 HMYINECTBA.

Cyn anemnAnMOHHONH HMHCTAaHHUU pelleHHWe CcyAa TepBOH HMHCTaHLMU
OTMEHMJI, HCKOBbIE TpeOOBaHUA YAOBIETBOPHI BBUY CIIEAYIOIETO.

OTBeTYHK [0 BUHAMKALMOHHOMY HCKY HOJDKEH ObLI 3HATh 06 OTCYTCTBUM Y
WL, TPOJABUIErO €My CIMIOPHOE UMYILECTBO, IpaBa Ha ero OTYYXKAEHHUE, TaK Kak
COIJIACHO INPEACTABICHHBIM HCTLUOM JIOKA3aTeNbCTBAM HMYIUECTBO MPHOGpETeHo
OTBETYMKOM [0 LIEHE NIOYTH BABOE HUXE PBHIHOYHOH. B naHHOM clydae oTBETUHK,
IpoABNss OOBIYHYIO CTeNEeHb OCMOTPUTENBHOCTH, NOIKEH OB TPeINpUHATH
AOTOJIHUTENIBHBIE MEPhI, HAaNpaBIEHHBIE HA MPOBEPKY IOPUAWYECKON CyaBObI
Beiuy. Ilpu 5TOM CyJ1 yKazan: IpaBo CTOPOH IO CBOEMY YCMOTPEHHIO ONIPefIeisNTh
ueHy B jgorosope (crateM 421 um 424 T'K P®) npu TakoM mnoaxoae He
OrpaHM4YHMBaeTCs, IIOCKOJbKY BBIBOABI Cyla KacawTcs A00OpOCOBECTHOCTH

OTBETHHKA, d HE COOTBETCTBUA CHAEJIKH 3aKOHY.

10. HepelicTBHTEILHOCTL CAEIKH, BO HCMOJIHERHE KOTOPOii nepeJaHo
HMYLIECTBO, HEe CBHAETEJbCTBYET ¢amMa No cede o ero BLIOBITHH H3 BJajcHHs

nEpeaaBuIero 3T0 HMYHIECTBO JIHLA TOMHMO €ro BOJIH.

HWuavBrnyanbHeIA NpeANpUHUMATeNh OOpaTHICA B apOMTPaXHBIA Cya ¢
MCKOM K OOINECTBY ¢ OrPaHWYEHHOH OTBETCTBEHHOCTHIO 00 McTpeGoBaHMM H3
HEe3aKOHHOTrO BJIaJICHUs OTBeTUMka OallleHHOro KpaHa.

PemenneM cyla nepBOil HMHCTAHUMHM B YIOBIETBOPEHHH HCKOBBLIX
TpeOOBaHUH OTKAa3aHO, TaK KaK OTBETHHK, NPHOOPETIIHA CIIOPHOE UMYILECTBO Y
aku¥oHepnoro  obmectsa [0 JIOTOBOPY  KYINU-NIPOJAXKH,  NPU3HAH

JOOpPOCOBECTHRIM NPHOOPETATENIEM HUMYIIECTBa MO BO3ME3AHOM cenke (yHKT 1
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cratbu 302 IT'K P®). Cya He cornacmics ¢ JOBOZAMH HCTIA, YTBEPXK/IABIIETO, YTO
MMYIIECTBO BHIOBIIO U3 €10 BIafeHUs HOMHMO €ro BOJMK.

Cornacso marepuanam jena cyjaeOHBIM akTOM 1O JAPYrOMY CIIOPY CO
cceutkodl Ha crateio 168 'K PO npusHan HemeHCTBUTENBHBIM JOTOBOP KYILIH-
IpOA&XH, BO HCIOJIHEHHE KOTOPOrO HCTEL Iiepefial BIAJCHHUE KPAHOM
TIOKyNaTen (akuuMoHepHoMy obwectsy). Ilo MHeHM0O HCTHA, HWMYLIECTBO,
nepelaHHoe COOCTBEHHUKOM BO WCIOJIIHEHHE HEACHCTBUTENLHOR COENKM, He
MOJKET CUNTATHCS BBIOBIBIIMM U3 BIaJIeHHS COOCTBEHHKMKA O €r0 BOJIE.

Cyn, oTKJIOHSS JOBOJBI UCTIIA, YKa3all clie IyIollee.

HeneHCTBATENABHOCTE JOTOBOpa KYILIM-TIPOJiaXu cama Mo cebe He jaer
OCHOBaHMI AN BLIBOAAQ O BHIOBLITUM UMYILECTBA, NepeJaHHOTO BO HMCIOJIHEHHE
3TOrO AOrOBOpA, U3 BIAJICHUS NPoAaBlia IOMUMO €ro BOJIH. BhIOkITHE MMYIECTRA
U3 BIaAEHUS TOrO0 MM HHOrO JIKWLA SABNSETCA CIEJICTBHEM KOHKDPETHBIX
(akTHuecKuX 0oOCTOATENBCTB. Bnanenue moxxeT OBITH yTpaueHO B pe3yJbTaTe
JefcTBHH caMoTo BNajenblla, HaNpaBleHHBIX Ha Iepelady MMYILeCTBa, WITH
JEUCTBHUN MHBIX JIKL, OCYLISCTBASIONWX [epefaqyy [O ero npockdbe unu ¢ ero
BegoMa. B mofoOHBIX cliydasx MMYILECTBO CUYHTAETCS BHIOBIBIINM U3 BIIAACHIS
auiua no ero Bone. Ecid ke uMyInecTBO BbIOBIBaeT W3 BIAAEHHUS JiMla B
pe3ynsTaTe MOXUIEHHUS, YTepH, HEHCTBUS CHII NPUPOJBI, 3aKOH [OBOPHUT O
BLIOBITHH HMYIIECTRA U3 BIIAJICHUS TIOMHMO BOJU Biajiensua (MyHKT 1 craTten 302
I'K P®). menno Ttakue daxtHyeckue oOCTOSATENBCTBA, TOBJIEKIINE BRIOBITHE
HMYHLIECTB U3 BIAZeHUs JTULA, U YUYUTHIBAIOTCA CYJOM IPH paspellleHUH BOMpoca
O BO3MOXHOCTH YAOBJETBOPEHH# BUHIUKAI[AOHHOTC HMCKAa TPOTHB OTBETYHKA,
SBISIONUIETOCH JOOGPOCOBECTHRIM IpHODpeTaTesieM HMYILECTBa IO BO3ME3NHOM
CHeIKe.

B nanHOM ciiyuae Oalue€HHBIH KpaH BRIOBIN U3 BJIaJEHUS MCTHA B Pe3yNbTaTe
NoOpOBONIEHOM Tiepe/iady, OCYLUECTBIEHHOH MM camuM. McTuom 3TOT (hakT He

OCTIapPHUBAlICH.
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11. UmywecTBo, N3bATOE Y COOCTBEHHHKA HA OCHOBAHHH pelleHHS!
CyAa, NPHHATON0O B OTHOWEHHH 3TOI0 HMYIRECTBA, HO BIOCJEICTBHH
OTMEHEHHOIo, CUMTAeTCH BLIOLIBIIHM H3 BJIajleHHA COOCTBEHHHKA NMOMHMO
€ro BOJIH.

3aBox oOpaTuica B apOWTpPaKHBIH CYA € HMCKOM K HHAMBHAYAIBHOMY
npeanpuHuMarenro M. o6 HcTpeOOBaHHU TPaKTOPa H3 HE3aKOHHOIO BIAJEHHS
OTBeTYMKa. B KauecTBe TpeThero JMIa, He 3asiBIAIOLIENO CaMOCTOATENhHBIX
TpeboBaHUI OTHOCUTENBHO TIpEMeTa CTIopa, NPUBIIEYeH TpeNpHHAMaTeNb A.

Hcren B obocHoBanMe 3asiBieHHBIX Tpe(OBaHWI yKaszan, 4TO ABISETCH
COOCTBEHHMKOM  CIIOPHOro  MMylnecTBa. (OTBETYMK KyNmHWn  TPakTop y
NpeAnpHHUMATENS A., KOTOPBIN He UMeEJN NpaBa Ha ero OTYYXKIEHHE, IIOCKOIBKY B
€ro BAaJCHHE TPAKTOp MOCTYMUJI HA OCHOBAHUH HNPUHATOrO NO APYTOMY Aeny
peweHus cyjaa, o0A3aBILero 3aBol NEpeaarh npelnpuHEMatemo Tpaktop. Cya
KaCCallHOHHON MHCTAHUMM 3TO PELICHUE OTMEHMJI, B YAOBIETBOPEHHH HCKOBBIX
TpeboBaHu IPEeATPHHUMATENIO A. OTKa3aL.

OTBeTYUK MO HACTOALIEMY A€y, He OCIapHBas JOBOIOB UCTLA, IIPOCHI CYI
B YAOBJETBOPEHHHM 3asBJICHHBIX TpeOOBAHHMH OTKa3aTh, CCLUIAACH HA CBOIO
J00POCOBECTHOCTD U BO3ME3IHOCTE NPUOOPETEHUS.

Ilo mHEHHIO MCTHA, 0OCTOATENHCTBA, HA KOTOPHIE CCHUIAETCS OTBETHHK, HE
MUMEIOT 3HA4eHHs AN JAaHHOTO Jefla, TaK KaK HMYHIECTBO BHIOBLUIO M3 BajicHHS
UCTIIa HIOMUMO €ro BOIH,

Pemenviem cyza nepBol MHCTaHIMH B MCKE OTKA3aHO: CYJ CYEl OTBETUUKA
J0OpOCOBECTHBIM NpHCOpeTaTENeM UMYILECTBA IO BO3Me3HOH caenke. [1py aToM
CYI He COTMACHICH C KMCTUOM, OTMETHUB, YTO HMYILUECTBO HE MOXET CUUTATHCH
BRIOBIBILIMM W3 BJIAJCHHUS JMUA [IOMAMO €r0 BOJH, €CIH yTpaTa BiaJeHHS MMeNa
MECTO B pPaMKaX UCIOAHEHUS pelleHHs cyjia. B Takux ciaydasx BCTYIMBLIHH B
3aKOHHYIO CHJIy CyJAeOHBIH aKT BOCIIONHIET HENOCTATOK BOJM Ha CTOPOHE

JOJIAGIHKA.
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Cyn anenmsauuOHHOM MHCTAaHIMH pelleHHe OCTABUI 0e3 U3MEHEHMs, YKa3aB,
4YTO BBIOBITHE MMYIIECTBA U3 BNAJCHHUA JIMIA HOMHMO €0 BOJIH BO3MOXHO H B
paMKax UCIIOIHEHMsS PELICHHS CyAa, OIHAKO, KaK cleAyeT U3 MaTepHaloB JIena, B
OAaHHOM Ciy4ae uUcTel] JAOOpOBONBHO HCHOJHWA pelleHue, CIeJ0BaTEIbHO,
MMYIIECTBO BEIOBLTO K3 BIAJECHHUA 110 €0 BOJIE.

Cyn xaccallMOHHON WHCTaHUMU O0xajlyeMble CyAeOHble aKThl OTMEHUII,
3agBJCHHBIE TpeOOBaHUS YIOBNETBOPWJI BBHAY cneaytomero. JlobpoBonsHoe
UCTIOJTHEHHE  3aBOJOM  BNOCJCACTBUM OTMEHEHHOTO pELeHHs CcyIa He
CBUJCTEILCTBYET O BLIOBITHM MMYHIECTBA W3 BIAIEHHMS II0 BOJiE COOCTBEHHHKA,
TIOCKONBKY HCMOJIHEHUE OCYHIECTBIISIOCH [TOA YIpO30i NpUMeHeHUs NPOLEXyphl
NpUHYIUTENbHOro  McnonHeHus — cypebHoro  axrta.  Ilpw  ykasaHHBIX
00CTOATENNECTBAX MMYIIECTBO BBIOBUIO M3 BIAJIeHWS 3aBOAa IOMHMO €ro BOIH,
CIICAOBATEIbHO, BUHAMKALMOHHBIA MCK, NPEABABICHHBIH K J06POCOBECTHOMY

anoﬁpeTaTemo 110 BO3ME3AHON CACHAKE, NOAJICKHUT YAORBIECTBOPEHHIO.

12. Teuyenne cpoka HCKOBOH RABHOCTH MO HCKy 00 HcTpeboBaHHH
ABHAKHMOT0 HMYLIECTBA M3 YYXKOrC HE3aKOHHOTO BJI3JeHHSl HAYHHACTCH €O

JAHS 00HAPY:KEeHHs ITOr0 HMyUIeCTBA.

B 2004 romy OTKpHITOE AakUHOHEpHOe oO0mecTBo obpatunock B
apOUTpaXHBIH Cyn ¢ UCKOM 00 UcTpeOOBaHMH aBTOMOTPY3UHMKAa M3 HE3aKOHHOIO
BIajcHUs OOIIeCTBa C OTPAHUYEHHON OTBETCTBCHHOCTBIO.

HckoBoe TpebGoBaHHEe MOTHBHPOBAHO TEM, YTO CIIOPHOE UMYLUECTBO,
NpyHamIeKallee MCTIy Ha IpaBe COOCTBEHHOCTH, OBLIO YKPaJEHO y HEro B
1997 roay, mo3TOMY OTBETUHK HBISETCH HE3aKOHHBIM BIAACNBLIEM H JOJDKEH
BEPHYTHh HMYIIIECTBO UCTLLY.

OTBETYHK NPOTUB YAOBIETBOPEHUS 3aiBICHHBIX TpeOOBaHUH BoO3paxal,
YTBEPX/as, YTO O KpaXke BEI[W He 3Hall, MpHoOpen ero y CnelLualu3HpOBaHHOH
TOProBoi opranuzanui. KpoMe Toro, oTBeTUHK 3asBUI O NPUMEHEHHUHM HCKOBOH

JAaBHOCTH.
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Hcerenn ¢ noBojaMu OTBeTUMKA OO MCTEUEHMM HCKOBOH JaBHOCTH He
COrIaCHIICH, TIOCKONBKY, 110 €r0 MHEHHWIO, HCKOBast JaBHOCTh NO 3aABIEHHOMY UM
TpeOOBAHUIO He UCTEKNA, TaK KaK O HAXOX/CHUHM BElUW Y OTBETYHKA OH Y3HAN
Ttonexo B 2003 roay. o aToro MoMeHTa UCTel| He MMeR WH(QOpMAalli HH O MECTe
HAaXOXJEHUS aBTONOTPY34XKa, HM O JHLAX, B YbEM BNaJCHUU OH MpeOLIBAN, H
MO3TOMY OBL JMILEH BO3MOXKHOCTH OOPATUTHCA B CYA 3a 3allIUTOM HApYLIEHHOIo
npaga.

Pemenuem cyja nepBoil HHCTAHUWHM, OCTABJICHHBEIM 0e3 M3MEeHEeHHS CyIOM
aneJIALMOHHON WHCTAHLMH, B Y/JOBIETBOPEHHHM HCKa OTKAa3aHO B CBA3M C
UCTeUEHHEM WCKOBOW IaBHOCTH. IIpH 3TOM CyAbl coclamuck HA CTATBHIO
196 TK P®, B cooTBeTCTBHM ¢ KOTOpOH OOINMI CpPOK HCKOBOH [JaBHOCTH
yctaHaBnuBaeTcs B Tpu roja. CornacHo nyHKTY 1 ctateu 200 'K P® Teuenme
CpOKa HCKOBOI JaBHOCTH Ha4MHAETCA CO JHA, KOrja JIMIO Y3HAIO WIH JOJHKHO
05110 Y3HATH O HAPYIIEHUH CBOETO MMpaBa.

Kak HeoJHOKpaTHO MOSICHAN caM KCTell, O KpaXe CIIOPHOTO MMYIIECTBA OH
y3gan ewe B 1997 roxy. CnepopaTeidbHO, K MOMEHTY oOpallleHHS B CyA ©
HaCTOAUIMM TpeboBaHUEM UCKOBAs TaBHOCTh UCTEKIIA.

Cyn xaccallMOHHOW MHCTAHLUHW Ha3BaHHbBIE CyAeOHBIE aKThl OTMEHMII, AENO
HanpaBUJ1 Ha HOBOE pacCMOTPEHUE BBUJY CIREYIOLIETO.

B cuny crareu 195 TK P® ucKOBON AaBHOCTHIO TNIPHU3HAETCH CPOK JJS
3aIUTHl [IpaBa IO MCKY JIMLA, IPAaBO KOTOpOro HapyluneHo. Ilpu sToM 3amura
IpaBa B paMKaxX UCKOBOIO IIPOM3BOACTRBA HEBO3MOXKHA /IO T€X NOp, MOKA JIHLY, Ybe
HpaBo HapyUIeHO, HEU3BECTEH HAPYUIMTENb IIpaBa — MOTCHIMAILHEIN OTBETYHK.
HecMoTps Ha 1O, 4TO COOCTBEHHHK JIALIMICA BIAJEHUSA CBOUM HMYIIECTBOM B
1997 ropy, cpOK UCKOBO# JABHOCTU O TpeOOBAHUIO O €70 BO3BpATE Ha4yall T€Yh ¢
MOMEHTa, KOrla HCTel Y3Hal O er0 HaX0XAeHUH BO BIaleHUH OTBETUHKA.

Tak kak poBOA WCTHA Mpo OOHApYXEHHE MM HMYIIECTBA TOJNBKO B
2003 roay, He moaydds HaAJAeXalled OLEHKH, CYX KacCalluOHHOW MHCTAHIUH

HallpaBHWJI JCJIO HAa HOBOC PACCMOTPCHHUE.
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13. Cyn oTkazan B YROBIeTBOpeHHH BHHIRKAIIHOHHOIC HCKA K
OTBETYHKY, NOJYYHBIIEMY CIHIOPHOE HMYLIECTBO OT JIHLA, K KOTOPOMY HCTell
yxe oOpamajicss ¢ BUHAHKARUHOHHLIM  HCKOM, OCTABOIHMCS  0e3
YAOBJIECTBOPCHUS B CBAI3H C HCTEYEHHEM CPOKA HCKOBOH aaBHocrH. IIpu sTom
CYA YKa3aJj, 4TO HCKOBasl AaBHOCTH N0 HCKY 00 HeTpeGoBaHMH MMYIIECTBA M3
YY)KOT0 He3aKOHHOTO BJIAJACHHS NPH CMEHE BJaJe/bLa 3TOr0 HMYIIECTBA He
HAYHHAET T€4YhL 3AHOBO.

Opranusauus obdpatnace 16 pexabps 2007 ropa B apOuTpaxcHbI CyX ¢
MCKOM K HEKOMMEPUYECKOMY TMapTHEPCTBY 00 MCTPeOOBaHMM HMYIIECTBA M3 €0
HE3aKOHHOT'O BNAJIeHH.

VickoBrle TpeGoBaHUs MOTHBHPOBAHBI CeYIOLIIM: npuIer,
NPpUHAISKANKMA OpraHu3aliy Ha npaBe cobcTBeHHOCTH, 12 Mas 2004 roaa 6nin
nepefiaH  OOWIECTBY € OIpPaHUYEHHOH OTBETCTBEHHOCTBIO BO  HCIIOJHEHUE
HUYTOXHOHN CHENIKH KynuH-npoaaxd. B mone 2004 rona cnopsslil npuien 6nin
KyluieH npeanpuHuMareneM. Ilpeanpunumarens 30 aprycra 2007 roma
6e3B03ME3/IHO IIepeiall IPULIEN OTBETHHKY.

HexomMepdecKkoe napTHEPCTBO 3asdBHIIO O NPHUMEHEHUH UCKOBOH JaBHOCTH
CO CCbUIKOM Ha BBIHECEHHOE CYAOM II0 CIIOPY MEXJIY OpraHh3aluel W
NPEeAPUHAMATEIIEM  pellicHHe, KOTOPHIM  OpraHd3alliH  OTKa3aHo B
YROBNETBOPEHUH HucKa 00 HcTpeGoOBaHMH CIIOPHOTO HMYLIECTBA B CBA3H C
VCTeUYEeHHEM MCKOBOH AaBHOCTH.

Cyn nepBofl WMHCTaHUMU 3asBlIeHHble TpeOGOBaHUSA YAOBINETBOPHI, He
NPUMEHUB HCKOBYIO JAaBHOCTh, HOCKOJIBKY HpHUEN IIOCTYMHI BO BIAJICHHE
otBeTuHKa 30 aBrycra 2007 rojia, ¥ IMEHHO C 3TOTO JHS Ha4yan Tedb CPOK MCKOBOH
JIABHOCTH 110 UcKy 06 uctpeboBaHUH HMYLIECTBA U3 €TI0 BIAIEHHS.

Cyn  anengaUMOHHOHW  HHCTAaHUMHM pelleHue cyda OTMeHHNI, B
YAOBIETBOPEHUH HCKa OTKasan BBHIy ciaenyiomlero. Mceren yxe o6pauiancs B
apbutpaxHslli cyx wuckoM 00 HCcTpeOOBaHUM CIIOPHOIO HMMYILECTBA K
npeanpyHAMarenio. B Xoje paccMOTpeHMs 3TOro cnopa apOWUTpaKHBIA CcyA

YCTaHOBH CI)aKT HCTEYECHUA UCKOBOM JIaBHOCTH T10 34ABIICHHOMY Tp@ﬁOBaHH}O.
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B coorBercTBuu co cTathelt 195 T'K PD uckoBOH AaBHOCTBIO NpU3HAETCS
CPOK JUif 3allUTHI MPaBa 0 UCKY JIMLA, IPaB0 KOTOPOro HapyiieHo. Oprasusanus
HE pealM30Bajla CBOErO TMPABa Ha 3allUTYy B paMKaX YCTAaHOBJIEHHOTO 3aKOHOM
cpoka. ['paxknaHCKoe 3aKOHOAATENBCTBO HE  CONEPKUT OCHOBAHHH s

BOCCTaHOBJICHHA CPOKa Ha 3alUMTY ITpasa cOOCTBEHHOCTH I[IpH CMCHEC BJIQACNBIA.



